'zzﬂzvﬁf

REOORDATION NC. Filed & Rerarc~”
0cT 29 1973-1 12 PM
INTERSTATE COMMERCE COMMISSION

LEASE OF EQUIPMENT NO. 3
between

FIRST WESTERN BANK AND TRUST COMPANY,
Owner-Trustee

and

CANADIAN NATIONAL RAILWAY COMPANY

Dated as of September 1, 1973




LEASE OF EQUIPMENT No. 3 dated as of September 1, 1973,
between FIRST WESTERN BANK AND TrRuUST COMPANY, as Owner-Trustee,
(hereinafter called the Lessor) under Owner Trust Agreement No. 3 dated
as of September 1, 1973 with certain equity investors ( hereinafter called the
Beneficiaries ), and CANADIAN NATIONAL RaiLway COMPANY, a corporation
duly incorporated under the laws of Canada (hereinafter called the Lessee).

WHEREAS, the Lessor has entered into Manufacturing Agreements. No.
1, No. 2, No. 3 and No. 4 dated as of September 1, 1973 ( hereinafter called
the Manufacturing Agreements) with General Motors of Canada Limited
(Diesel Division), National Steel Car Corporation, Limited, Hawker Sid-
deley Canada Ltd. and Marine Industries Limited, respectively ( hereinafter
called the Manufacturers) and the Lessee, wherein the Manufacturers have
agreed to construct, sell and deliver the units of rallroad equxpment
described in Schedule I hereto; and '

WHEREAS, the Lessor has entered into Equipment Trust Agreement No.
3 dated as of September 1, 1973 (hereinafter called the Equipment Trust’
- Agreement) with The Connecticut Bank and Trust Company ( hereinafter
called the Trustee), under which the Lessor has agreed to cause each
Manufacturer to sell, assign and transfer to the Trustee title to all such Units
(as hereinafter defined) of railroad equipment (which shall include not
more than 11 locomotives) which are accepted on or before December 31,
1973, up to an aggregate cost of $9,999,256 (U.S.) and settled for on or
prior to March 1, 1974 under the Manufacturing Agreements and under
which such title to the Units will be reserved to the Trustee until the Lessor
fulfills its obligations under the Equipment Trust Agreement (such units so -
delivered and settled for and described in Schedule I hereto being here--
inafter called the Units), and under whxch the Trustee has agreed to lease all
the Units to the Lessor; and

WHEREAS, the Lessee desires to lease from the Lessor the Units at the
rentals and for the terms and upon the conditions hereinafter provided;

Now, THEREFORE, in consideration of the premises and of the rentals to
be paid and the covenants hereinafter mentioned to be kept and performed
by the Lessee, the Lessor hereby leases the Units to the Lessee upon the
following terms and conditions, but, upon default of the Lessee hereunder,
subject and subordinate to all the rlghts and remedies of the Trustee under
the Equipment Trust Agreement
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"« Section 1.--Delivery and Acceptance. of Units:; . The Lessor will cause each
Unit; accepted pursuant to each Manufacturing Agreement:to-be tendered to
the :Lessee at such:.point or- points as: may be.mutually acceptable to the
Lessor and the Lessee. . Immediately upon such-tender, the Lessee will cause
its authorized inspectors or representatives to inspect the same, and if such
Unit is found:to be in good. operating order-and repair, to accept delivery of
such Unit and to execute and deliver to the Lessor a certificate of acceptance
(herernafter called a Certlﬁcate of Acceptance) certrfyrng as to the actual
date of acceptance of delivery by the Léssee; whereupon such Unit shall be
deemed to have been delivered to and accepted by ‘the Lessee under this
Lease and shall be subject thereafter to all the terms and conditions of this
Leasé and such Certificate of Acceptance shall be’ absolutely bmdrng upon
the Lessee Any Unit™ or’ Untts excluded from the Equrpment Trust
Agreement pursuant 'to Section 2.07 or 3 01 thereof shall ltkewrse ‘be
excluded from this Lease.

Sectron 2 Rentals The Lessee agrees to pay to the Lessor in such coin
or currency of the Umted States of America as,, at the trme payable shall, be
legal tender for- the payment of pubhc and prlvate debts as rental, for each
‘ .Un1t subject to thrs Lease one interim rental payment on ‘the Busrness Day
(as deﬁned m the Equrpment ‘Trust Agreement) next. precedmg March 1,
1974, and 30 consecutrve seml-annual rental payments payable on ‘the
.Busmess Day next precedmg March 1 and September 1 of edch year,
commencmg September 1, 1974, 1In. respect of each. Unit subject to’ thts
,Lease (a) the interirm payment shall be in an amount equal to. the darly lease
_rate therefor set forth in Schedule 1 multrphed by. the Cost’ (as deﬁned in
the applrcable Equrpment Trust Agreement) of each such Umt subject to
this Lease for each day elapsed from and mcludmg the date such Unit is
settled for under the Equipment Trust Agreement ‘and’ the applrcable
Manufacturing Agreement to March 1, 1974, less any amounts paid by the
Lessee pursuant to -Section 18(d) hereof, ‘and-(b) ithe 30 semi-annual
payments shall ‘each be in"an amount equal to the basic.lease’rate therefor
set forth in Schedule II multrplred by the Cost of such Umt subJect to this
Lease

All rental and other payments provrded for in thrs Lease to. be made to
the Lessor shall be made to the Lessor by the deposit of the funds to- the
account of the Lessor at the branch of such bank or trust company as. shall
be from time to time specified in writing by the Lessor.. :
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This Lease 1s a net lease and the Lessee shall not be entitled to any
abatement of rent, reduction thereof or set-off against rent, including but not
limited to, abatements, reductions or set-offs due or alleged to be due to, or
by reason of, any past, present or future claims of the Lessee against the
Lessor under this Lease or otherwise or against the Trustee or the
Manufacturers; nor, except as otherwise expressly provided herein, shall this
Lease terminate, or the respective obligations of the Lessor or the Lessee be
otherwise affected, by reason of any defect in or damage to or loss of
possession or loss of use of or destruction of all or any of the Units from
whatever cause, the prohibition of or other restriction against the Lessee’s
use of all or any of the Units, the interference with such use by any person or
entity, the invalidity or unenforceability or lack of due authorization of this
Lease or lack of right, power or authority of the Lessor to enter into this
Lease, the breach by the Lessor of the representations and warranties of the
Lessor contained in the second paragraph of Section 8 hereof, or by reason
of any failure by the Lessor to perform any of its obligations herein
contained, or for any other cause whether similar or dissimilar to the
foregoing, any present or future law to the contrary notwithstanding, it being
the intention of the parties hereto that the rents and other amounts payable
by the Lessee hereunder shall continue to be payable in all events in the
manner and at the times herein provided unless the obligation to pay the
same shall be terminated pursuant to the express provisions of this Lease.
The Lessee shall have a right of action against the Lessor for any such
breach of such representations and warranties or any such failure to perform
such obligations, but without any right of set-off of such rents and other
amounts payable by the Lessee hereunder.

Section 3. Terms of Lease. The term of this Lease as to each Unit shall
begin upon acceptance thereof by the Lessee pursuant to Section 1 hereof,
and, subject to the provisions of Sections 6, 9, 17 and 19 hereof, shall
terminate on the date on which the final semi-annual payment of rent in
respect thereof is due hereunder.

- Notwithstanding anything to the contrary contained herein, all rights
and obligations under this Lease and in and to the Units, upon default by
the Lessee hereunder, are subordinate, junior in rank and subject to the
rights of the Trustee under the Equipment Trust Agreement.



4

Section 4. Identification Marks. The Lessee will cause each Unit to be
kept numbered with its identifying number as set forth in Schedule I hereto
and will keep and maintain, plainly, distinctly, permanently and con-
spicuously marked on each side of such Unit, in letters not less than an inch
in height, the following words: “OwNED BY THE CONNECTICUT BANK AND
TrusT CoMPANY, ONE CONSTITUTION PrazA, HARTFORD, CONNECTICUT
06115, As TRUSTEE UNDER THE TERMS OF AN EQUIPMENT TRUST AGREE-
MENT”, or other appropriate words designated by the Trustee, with appropri-
ate changes thereof and additions thereto as from time to time may be
required by law in order to protect the interest of the Lessor and the Trustee
in and to such Unit and the rights of the Lessor under this Lease and the
'Equipment Trust Agreement and of the Trustee under the Equipment Trust
Agreement. The Lessee will not place any such Unit in operation or exercise
any control or dominion over the same until such words shall have been so
marked on both sides thereof and will replace promptly any such words
which may be removed, defaced or destroyed. The Lessee will not change
or permit the identifying number of any Unit to be changed except in
accordance with a statement of new identifying numbers to be substituted
therefor, which statement previously shall have been filed with the Trustee
and the Lessor by the Lessee and filed, recorded or deposited in all public
offices where this Lease will have been filed, recorded or deposited.

Except as above provided the Lessee will not allow the name of any
person, association or corporation to be placed on the Units as a designation
that might be interpreted as a claim of ownership; provided, however, that
the Lessee may cause the Units to be lettered with the names, initials or
other insignia customarily used by the Lessee or any permitted sublessee on
railroad equipment used by it of the same or similar type for convenience of
identification of their right to use the Units.

Section 5. Taxes. All payments to be made by the Lessee hereunder
will be free of expense to the Lessor and the Trustee for collection or other
charges and will be free of expense to the Lessor and the Trustee with
respect to the amount of any local, state, provincial or federal United States,
Canadian or Mexican taxes (other than any local, state, provincial or federal
United States or Canadian or Mexican income taxes [to the extent that the
Lessor receives credit for such Canadian or Mexican taxes against its United
States income tax liability] payable by the Lessor in consequence of the
receipt of payments provided herein, and other than the aggregate of all



franchise taxes measured by net income based on such receipts, except any
such tax which is in substitution for or relieves the Lessee from the payment
of taxes which it would otherwise be obligated to pay or reimburse as herein
provided ), assessments or license fees (and any charges, fines or penalties of .
any kind in connection therewith) (hereinafter called “impositions”) here-
after levied or imposed upon or in connection with or measured by this
Lease, the Equipment Trust Agreement or any of the instruments or
agreements referred to herein or therein or contemplated hereby or thereby,
or any sale, rental, use, payment, shipment, delivery or transfer of title under
the terms hereof, the Equipment Trust Agreement or any such instruments
or agreements, all of which impositions the Lessee assumes and agrees to
pay on demand in addition to the payments to be made by it provided for
herein. The Lessee will also pay promptly all impositions which may be
imposed upon any Unit or for the use or operation thereof or upon the
earnings arising therefrom or upon the Lessor or the Trustee solely by reason
of its interest therein and any and all impositions upon or on account of the
trust created by the Equipment Trust Agreement or upon or on account of
the Equipment Trust Agreement, or the transactions contemplated thereby
(whether or not such transactions shall actually be consummated) or the
instruments or agreements referred to therein or contemplated thereby, and
will keep at all times all and every part of such Unit free and clear of all such
impositions which might in any way affect the interests of the Lessor or the
Trustee or results in a claim, lien, security interest or other encumbrance
upon any such Unit and will supply the Lessor and the Trustee with a receipt
or other evidence of such payment satisfactory to the Lessor and the Trustee;
provided, however, that the Lessee shall be under no obligation to pay any
impositions $o long as it is contesting in good faith and by appropriate legal
proceedings such impositions and the nonpayment thereof does not, in the
opinion of the Lessor or the Trustee, adversely affect the property or rights
of the Lessor or the Trustee hereunder or under the Equipment Trust
Agreement and the Lessee shall have furnished the Trustee with an opinion
of counsel to such effect. If any such impositions shall have been charged or
levied against the Lessor or the Trustee directly and paid by the Lessor or
the Trustee, the Lessee shall reimburse the Lessor or the Trustee, as the case
may be, on presentation of an invoice therefor; provided, however, that the
Lessee shall not be obliged to reimburse the Lessor or the Trustee for any
such imposition so paid unless (a) prior to such payment, the Lessor or the
Trustee shall have obtained the opinion of either of their respective counsel
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that either the Lessor or the Trustee was liable to pay such imposition, or
(b) unless the Lessee shall have approved the payment thereof.

In the event any reports with respect to impositions are required to be
made on the basis of individual Units the Lessee will either make such
reports in such manner as to show the interests of the Lessor and the Trustee
in such Units, if such is necessary or appropriate, or will notify the Lessor
and the Trustee of such requirement and will make such reports in such
manner as shall be satisfactory to the Lessor and the Trustee.

In the event that, during the continuance of this Lease, the Lessee
becomes liable for the payment or reimbursement of any impositions,
pursuant to this Section 5, such liability shall continue, notwithstanding the
termination of this Lease, until all such impositions are paid or reimbursed
by the Lessee.

Section 6. Payment for Casualty Occurrences. In the event that any
Unit shall be or become worn out, lost, stolen, destroyed or damaged
beyond economic repair, from any cause whatsoever, or taken or requisi-
tioned by condemnation or otherwise (any such occurrence being here-
inafter called a Casualty Occurrence) during the term of this Lease or until
such Unit shall have been returned to the Lessor in the manner provided in
Section 12 hereof, the Lessee shall, within 30 days after it shall have
determined that such Unit has suffered a Casualty Occurrence, fully notify
the Lessor and the Trustee with respect thereto. On the rental payment date
next succeeding such notice (or, at the option of the Lessee, in the event such
rental date shall occur within 15 days after such notice, on the next
succeeding rental payment date) the Lessee shall pay to the Lessor an
amount equal to the accrued unpaid rental for such Unit to the date of such
payment plus a sum equal to the Casualty Value (as hereinafter defined) of
such Unit as of such rental payment date in accordance with Schedule III
hereto. Upon the making of such payment by the Lessee in respect of any
Unit, the rental for such Unit shall cease to accrue as of the date of such
payment and the terms of this Lease as to such Unit shall terminate. The
Lessor shall, upon request of the Lessee, after payment by the Lessee of a
sum equal to such accrued unpaid rental for and the Casualty Value of any
Unit, execute and deliver to or upon the order of the Lessee a bill of sale
(without warranties) for such Unit such as will transfer to the Lessee such
title to such Unit as the Lessor and the Trustee derived from the Manufac-
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turer free and clear of all liens, security interests and other encumbrances
arising through the Lessor or the Trustee.

The Casualty Value of each Unit for any rental payment date shall be
determined by multiplying the Cost (as defined in the Equipment Trust
Agreement) of such Unit by the percentage set forth opposite the applicable
rental payment date number in Schedule III hereto.

Except as hereinabove in this Section 6 provided, the Lessee shall not
be released from its obligations hereunder in the event of, and shall bear the
risk of, any Casualty Occurrence to any Unit after delivery to and acceptance
thereof by the Lessee hereunder.

Section 7. Annual Reports. On or before April 1 in each year,
commencing with the year 1974, the Lessee will furnish to the Lessor and
the Trustee, in such number of counterparts or copies as may reasonably be
requested an accurate statement signed by an authorized representative, (i)
showing, as of the preceding December 31, the amount, description and
numbers of all Units that may have suffered a Casualty Occurrence, whether
by accident or otherwise, during the preceding calendar year (or since the
date of this Lease in the case of the first such statement), and such other
information regarding the condition and state of repair of the Units as the
Lessor or the Trustee may reasonably request, (ii) identifying the Units then
subject to this Lease and (iii) stating that, in the case of all Units repaired or
repainted during the period covered by such statement, the markings
required by Section 4 hereof and Section 4.06 of the Equipment Trust
Agreement have been preserved or replaced. The Lessor shall have the
right, by its agents, but shall be under no obligation, to inspect the Units and
the records of the Lessee with respect thereto at any reasonable time during
the continuance of this Lease.

The Lessee shall in each year deliver to each holder of Trust Certificates
(as defined in the Equipment Trust Agreement) after the end of the Lessee’s
fiscal year, in such number of copies as may reasonably be requested, its
annual report, including audited financial statements of the Lessee for the
fiscal period ended, as soon as it is completed and is available for
distribution.
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Section 8. Disclaimer of Warranties; Compliance With Laws and Rules;
Maintenance; Indemnification. THE LESSOR MAKES NO WARRANTY
OR REPRESENTATION, EITHER EXPRESS OR IMPLIED, AS TO THE
DESIGN, COMPLIANCE WITH SPECIFICATIONS, OR CONDITION
OF, OR AS TO THE QUALITY OF THE MATERIAL, EQUIPMENT OR
WORKMANSHIP IN, OR AS TO THE SUITABILITY, ADEQUACY,
OPERATION, USE OR PERFORMANCE OF, THE UNITS DELIV-
ERED TO THE LESSEE HEREUNDER, AND THE LESSOR MAKES
NO WARRANTY OF MERCHANTABILITY OR FITNESS OF THE
UNITS FOR ANY PARTICULAR PURPOSE, IT BEING AGREED
THAT ALL SUCH RISKS, AS BETWEEN THE LESSOR AND THE
LESSEE, ARE TO BE BORNE BY THE LESSEE; but the Lessor hereby
irrevocably appoints and constitutes the Lessee its agent and attorney-in-fact
during the term of this Lease to assert and enforce from time to time, in the
name and for the account of the Lessor and/or the Lessee as their interests
may appear, whatever claims and rights the Lessor may have against the
Manufacturer of the Units or of the components thereof. The Lessor shall
have no responsibility or liability under this Lease to the Lessee or any other
person with respect to any of the following: (i) any liability, loss or damage
caused or alleged to be caused directly or indirectly by any Units or by any
inadequacy thereof or deficiency or defect therein or by any other circum-
stance in connection therewith; (ii) the use, operation or performance of any
Units or any risks relating thereto; (iil) any interruption of service, loss of
business or anticipatory profits or consequential damages; or (iv) the
delivery, operation, servicing, maintenance, repair, improvement or replace-
ment of any Units. The Lessee’s acceptance of delivery of the Units shall be
conclusive evidence as between the Lessee, the Lessor and the Trustee, that
all Units described in a Certificate of Acceptance are in all the foregoing
respects satisfactory to the Lessee and the Lessee will not assert any claim of
any nature whatsoever against the Lessor or the Trustee based on any of the
foregoing matters.

The Lessor represents and warrants as follows:

(1) At the time of delivery of each Unit under this Lease, the
Lessor shall have such title to such Unit as is derived from each
Manufacturer and the Trustee, unimpaired by any act or omission of
the Lessor or the Trustee which will in any manner prevent the
performance of this Lease in accordance with its terms and, in addition,
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such Unit shall be free and clear of all claims, liens, security interests
and encumbrances, except those created or arising under the Equipment
Trust Agreement, which may result from claims against the Lessor or
the Trustee not arising out of the lease or ownership thereof which will
prevent the performance of this Lease in accordance with its terms; and

(ii) So long as the Lessee shall not be in default under this Lease,
the Lessor shall not do (or suffer to be done by any person claiming
through or against the Lessor and not against the Lessee or any
sublessee ) any act which interferes with any and all rights of the Lessee
to peaceably and quietly hold, possess and use the Units in accordance
with the terms of this Lease.

The Lessor covenants that any sale, assignment, transfer, mortgage or
other disposition which it may make of this Lease or of any Unit, whether
prior or subsequent to delivery to the Lessee, shall be expressly subject to the
terms and provisions of this Lease; provided, however, that this Lease shall
be subordinated to the rights of the Trustee under the Equipment Trust
Agreement but neither the Lessor nor the Trustee shall have the right to
terminate or impair the Lessee’s possession or use of the property subject to
this Lease so long as the Lessee shall not be in default under this Lease; and,
subject to the foregoing, covenants that the Lessor has not done and will not
do (or suffer to be done by any person claiming through or against the
Lessor) any act which interferes with or impairs (i) the Lessee’s possession
and use in accordance with the terms of this Lease of the Units or (ii) the
title to the Units which may be transferred or conveyed to the Lessee under
the provisions of Sections 6 and 19 of this Lease and that any title so
conveyed shall then be free of any lien, claim, security interest or other
encumbrance by or in favor of any person claiming by, through or under the
Lessor.

The Lessor covenants and agrees not to alter, amend or modify the
Equipment Trust Agreement or the Assignment of Lease and Agreement,
pursuant to which this Lease is assigned to the Trustee, without the prior
written consent of the Lessee.

The Lessee agrees, for the benefit of the Lessor and the Trustee, to
comply in all respects with all laws of the jurisdiction in which operations
involving any Unit subject to this Lease may extend, with the Interchange
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Rules of the Association of American Railroads, if applicable, and with all
lawful rules of any legislative, executive, administrative or judicial body or
officer exercising any power or jurisdiction over any such Unit, to the extent
such laws and rules affect the operations or use of such Unit; and the Lessee
shall and does hereby indemnify the Lessor and the Trustee and agrees to
hold the Lessor and the Trustee harmless from and against any and all
liability that may arise from any infringement or violation of any such laws
or rules by the Lessor or the Lessee, or their employees, or any other person.
In the event that such laws or rules require the alteration of the Units or in
case any equipment or appliance on any such Unit shall be required to be
changed or replaced, or in case any additional or other equipment or
appliance is required to be installed on such Unit in order to comply with
such laws, regulations, requirements and rules, the Lessee agrees, at its own
expense, to make such alterations, changes, additions and replacements and
to use, maintain and operate such Unit in full compliance with such laws,
regulations, requirements and rules so long as such Unit is subject to this:
Lease; provided, however, that the Lessee may, in good faith, contest the
validity or application of any such law or rule in any reasonable manner
which does not, in the opinion of the Lessor or the Trustee, adversely affect
the property or rights of the Lessor or the Trustee hereunder or under the
Equipment Trust' Agreement.

The Lessee agrees that, at its own cost and expense, it will maintain and
keep each Unit which is subject to this Lease in good order and repair,
reasonable wear and tear excepted.

Any and all additions to any Unit and any and all parts installed on or
replacements made to any Unit shall be considered accessions to such Unit
(except such as can be removed without damage to and without impairing
the originally intended function or use of such Unit and without cost or
expense to the Lessor or the Trustee) and there shall be immediately vested
in the Lessor and the Trustee the same interest in such accessions, parts or
replacements as the interests of the Lessor and the Trustee in such Unit. The
Lessee may make alterations or modifications to any Unit so long as they do
not affect the value of such Unit adversely.

The Lessee agrees to indemnify and save harmless the Lessor and the
Trustee against any charge or claim made against the Lessor or the Trustee
and against any expense, loss or liability (including, but not limited to, strict
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liability in tort, counsel fees and expenses, patent liabilities, penalties and
interest, but excluding any liability under Section 14 hereof) which the
Lessor or the Trustee may incur in any manner by reason of the ownership
of, or which may arise in any manner out of or as the result of the ordering,
acquisition, purchase, use, operation, condition, delivery, rejection, storage
or return of, any Unit while subject to this Lease or until no longer in the
possession of or stored by the Lessee, whichever is later, and to indemnify
and save harmless the Lessor and the Trustee against any charge, claim,
expense, loss or liability on account of any accident in connection with the
operation, use, condition, possession or storage of any Unit resulting in
damage to property or injury or death to any person; provided, however, that
the Lessee shall not be required to indemnify the Lessor or the Trustee
under this paragraph for negligence on the part of the Lessor or the Trustee,
provided, further, however, that the Lessor and the Trustee will not be
deemed negligent as a result of any act or omission of the designer or any
Manufacturer of the Units or as a result of any act or omission of the Lessee.
The indemnities arising under this paragraph shall survive payment of all
other obligations under this Lease or the termination of this Lease.
Anything herein to the contrary notwithstanding, the Lessee shall not be
obligated to indemnify under this paragraph in respect of any charge, claim,
expense, loss or liability (except for patent liability) attributable to a Unit
which shall have been returned to the Lessor pursuant to Section 10 or 12
hereof or after this Lease with respect to such Unit has otherwise terminated,
provided that such charge, claim, expense, loss or liability is attributable to
an event occurring after such Unit was so returned or this Lease with respect
to such Unit terminated, and provided, further, that such charge, claim,
expense, loss or liability does not arise as a result of mechanical defects of
such Unit which existed at the time such Unit was so returned or this Lease
with respect to such Unit terminated.

The Lessee agrees to prepare and deliver to the Lessor within a
reasonable time prior to the required date of filing (or, to the extent
permissible, file on behalf of the Lessor) any and all reports known by the
Lessee to be required to be filed by the Lessor, or requested by the Lessor to
be filed, with any federal, state or other regulatory authority by reason of the
interest of the Trustee and the Lessor in the Units or the leasing of the Units
to the Lessee.
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Section 9. Default. 1If, during the continuance of this Lease, one or
more of the following events (hereinafter sometimes called Events of
Default) shall occur:

A. default shall be made in the payment of any part of the rental
provided in Section 2 hereof and such default shall continue for 10 days;
or

B. the Lessee shall make or permit any unauthorized assignment or
transfer of this Lease; or

C. default shall be made in the observance or performance of any
other of the covenants, conditions and agreements on the part of the
Lessee contained herein or in the Consent (as defined in Section 13
hereof) and such default shall continue (and the Lessee shall not make
effective provisions for curing such default) for 30 days after written
notice to the Lessee specifying the default and demanding that the same
be remedied; or

D. any proceedings shall be commenced by or against the Lessee
for any relief under any bankruptcy or insolvency laws, or laws relating
to the relief of debtors, readjustments of indebtedness, reorganization,
arrangements, compositions or extensions ( other than a law which does
not permit any readjustments of the obligations of the Lessee hereunder
or under the Consent, as defined in Section 13 hereof), unless such
proceedings shall have been dismissed, nullified, stayed or otherwise
‘rendered ineffective ( but then only so long as such stay shall continue in
force or such ineffectiveness shall continue), and all the obligations of
the Lessee under this Lease and the Consent shall not have been duly
assumed in writing, pursuant to a court order or decree, by a trustee or
trustees or receiver or receivers appointed for the Lessee or for the
property of the Lessee in connection with any such proceedings in such
manner that such obligations shall have the same status as obligations
incurred by such a trustee or trustees or receiver or receivers, within 30
days after such appointment, if any, or 60 days after such proceedings
shall have been commenced, whichever shall be earlier;

then, in any such case, the Lessor, at its option, may:

(a) proceed by appropriate court action or actions, either at law or
in equity, to enforce performance by the Lessee of the applicable
covenants of this Lease or to recover damages for the breach thereof; or
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- (b) by notice in writing to the Lessee terminate this Lease,
whereupon all right of the Lessee to the use of the Units shall absolutely
cease and determine as though this Lease had never been made, but the
Lessee shall remain liable as hereinafter provided; and thereupon, the
Lessor may by its agents enter upon the premises of the Lessee or other
premises where any of the Units may be and take possession of all or
any of such Units and thenceforth hold, possess and enjoy the same free
from any right of the Lessee, or its successors or assigns, to use the Units
for any purposes whatever; but the Lessor shall, nevertheless, have the
right to recover from the Lessee any and all amounts which under the
terms of this Lease may then be due or which may have accrued to the
date of such termination (computing the rental for any number of days
less than a full rental period by multiplying the rental for such full
period by a fraction of which the numerator is such number of days and
the denominator is the total number of days in such full rental period),
plus (i) as liquidated damages for loss of the bargain and not as a
penalty, a sum with respect to each Unit subject to this Lease which
represents the excess of (x) the present value at the time of such
termination of the entire unpaid balance of all rentals for such Unit
which would otherwise have accrued hereunder from the date of such
termination to the end of the term of this Lease as to such Unit over (y)
the then present value of the net rentals which the Lessor reasonably
estimates to be obtainable for the lease of the Unit during such periods,
such present value to be computed in each case on a basis of 6% per
annum discount compounded semi-annually from the respective dates
upon which rentals would have been payable hereunder had this Lease
not been terminated; (ii) any damages and expenses, including reason-
able attorneys’ fees, in addition thereto which the Lessor shall have
sustained by reason of the breach of any covenant or covenants of this
Lease other than for the payment of rental; and (iii) an amount which,
after deduction of all taxes required to be paid by the Lessor in respect
of the receipt thereof under the laws of the United States or Canada or
any political subdivision thereof, in the reasonable opinion of the
Lessor, will cause the Lessor’s net after tax yield under this Lease to be
equal to the net after tax yield that would have been available to the
Lessor if it had been entitled to utilization of all or such portion of (x)
the maximum depreciation deduction authorized with respect to a Unit
under Section 167 of the Internal Revenue Code of 1954, as amended
(hereinafter called the Code) utilizing the “asset guideline period” of 15
years for the Units prescribed in accordance with Section 167(m) of
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said Code, for an asset described in Asset Guideline Class No. 00.25 as
described in Revenue Procedure 72-10, 1972-1 C.B. 721 taking into
account an estimated salvage value of 10% of the Cost (as defined in the
Equipment Trust Agreement) of such Unit as reduced by 10% as
provided in Section 167(f) of the Code, (hereinafter called the Depre-
ciation Deduction), and (y) the deductions in each taxable year of the
Lessor for all interest paid during such year on the Trust Certificates ( as
defined in the Equipment Trust Agreement) computed in accordance
with Section 163 of the Code (hereinafter called the Interest Deduc-
tion ), which was lost, not claimed, not available for claim, disallowed or
recaptured in respect of a Unit as a result of a breach of one or more of
the representations, warranties and covenants made by the Lessee in
Section 14 or any other provision of this Lease, the termination of this
Lease, the Lessor’s loss of the right to use such Unit, any action or
inaction by the Lessor or the sale or other disposition of the Lessor’s
interest in such Unit after the occurrence of an Event of Default.
Notwithstanding anything to the contrary contained in this clause (b), it
is understood and agreed that the Lessee shall receive a credit in respect
of the amounts payable or paid pursuant to subclause (i) of this clause
(b) equal to any net proceeds received by the Lessor upon the sale or
the releasing of the Units to the extent that such net proceeds as actually
received exceed the amount calculated as provided in said subclause
(1)(y). Itis further understood and agreed that the Lessee shall pay the
Lessor, in addition to the amounts payable or paid pursuant to
subclause (i) of this clause (b), an amount equal to the excess of the
amount in subclause (i)(y) over the total net proceeds received by the
Lessor upon the sale or releasing of the Units.

Anything in this Section 9 to the contrary notwithstanding, any default
in the observance or performance of any covenant, condition or agreement
on the part of the Lessee which results solely in the loss by the Lessor of, or
the loss by the Lessor of the right to claim, or the disallowance with respect
to the Lessor of, all or any portion of the above-mentioned deductions,
credits or other benefits, shall be, for all purposes of this Lease, deemed to
be cured if the Lessee shall, on or before the next rental payment date after
written notice from the Lessor of the loss, or the loss of the right to claim, or
the disallowance of such deductions, credits or other benefits in respect of
such Unit, agree to pay to the Lessor the revised rental rate in respect of such
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Units determined as provided in the second paragraph of Section 14 of this
Lease.

The remedies in this Lease provided in favor of the Lessor shall not be
deemed exclusive but shall be cumulative, and shall be in addition to all
other remedies in its favor existing at law or in equity. The Lessee hereby
waives any mandatory requirements of law, now or hereafter in effect, which
might limit or modify the remedies herein provided, to the extent that such
waiver is permitted by law. The Lessee hereby waives any and all existing
or future claims to any offset against the rental payments due hereunder, and
agrees to make rental payments regardless of any offset or claim which may
be asserted by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights granted it hereunder
upon any occurrence of any of the contingencies set forth herein shall not
constitute a waiver of any such right upon the continuation or recurrence of
any such contingencies or similar contingencies.

Section 10. Return of Units Upon Default. 1f the Lease shall terminate
pursuant to Section 9 hereof, the Lessee shall forthwith deliver possession of
the Units to the Lessor. For the purpose of delivering possession of any Unit
or Units to the Lessor as above required, the Lessee shall at its own cost,
expense and risk:

A. forthwith place such Units upon such storage tracks of the
Lessee as the Lessor may reasonably designate,

B. permit the Lessor to store such Units on such tracks at the risk
of the Lessee until the earlier of the date all such Units have been sold,
leased or otherwise disposed of by the Lessor and the 270th day from
the day the Lessee shall have placed the Units on such storage tracks,
and

C. transport the same to any place on the tracks of the Lessee or
any of its affiliates or to any connecting carrier for shipment, all as
directed by the Lessor.

The assembling, delivery, storage and transporting of the Units as herein-
before provided shall be at the expense and risk of the Lessee and are of the
essence of this Lease, and upon application to any court of equity having
jurisdiction in the premises the Lessor shall be entitled to a decree against
the Lessee requiring specific performance of the covenants of the Lessee so
to assemble, deliver, store and transport the Units. During any storage
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period, the Lessee will permit the Lessor or any person designated by it,
including the authorized representative or representatives of any prospective
purchaser of any Unit, to inspect the same; provided, however, that the
Lessee shall not be liable, except in the case of negligence of the Lessee or of
its employees or agents, for any injury to, or the death of, any person
exercising, either on behalf of the Lessor or any prospective purchaser, the
rights of inspection granted under this sentence.

Without in any way limiting the obligation of the Lessee under the
foregoing provisions of this Section 10, the Lessee hereby irrevocably
appoints the Lessor as the agent and attorney of the Lessee, with full power
and authority, at any time while the Lessee is obligated to deliver possession
of any Unit to the Lessor, to demand and take possession of such Unit in the
name and on behalf of the Lessee from whomsoever shall be at the time in
possession of such Unit. In connection therewith the Lessee will supply the
Lessor with such documents as the Lessor may reasonably request.

Section 11. Assignment; Possession and Use. This Lease and the rentals
and other sums due hereunder shall be assignable in whole or in part by the
Lessor without the consent of the Lessee, but the Lessee shall be under no
obligation to any assignee of the Lessor except upon written notice of such
assignment from the Lessor. All the rights of the Lessor hereunder shall
inure to the benefit of any Beneficiary of the Lessor if the Lessor is a trust,
subject, however, to the terms of such trust, and to the Lessor’s assigns
(including any beneficiary of any such assignee if such assignee is a trust).

So long as the Lessee shall not be in default under this Lease, the
-Lessee shall be entitled to the possession and use of the Units in accordance
with the terms of this Lease, but, without the prior written consent of the
Lessor, the Lessee shall not assign or transfer its leasehold interest under this
Lease in the Units or any of them (except to the extent that the provisions of
any mortgage now or hereafter created on any of the lines of railroad of the
Lessee may subject the Lessee’s leasehold interest to the lien thereof). In
addition, the Lessee, at its own expense, will promptly cause to be duly
- discharged any lien, charge, security interest or other encumbrance (other
than an encumbrance resulting from claims against the Lessor or the Trustee
not related to the ownership of the Units or to the extent that the provisions
of any mortgage now or hereafter created on any of the lines of railroad of
the Lessee may subject the Lessee’s leasehold interest to the lien thereof)
which may at any time be imposed on or with respect to any Unit including



17

any accession thereto or the interests of the Lessor, the Trustee or Lessee
therein. The Lessee shall not, without the prior written consent of the
Lessor, part with the possession or control of, or suffer or allow to pass out of
its possession or control, any of the Units, except to the extent permitted by
the provisions of the immediately succeeding paragraph hereof.

So long as the Lessee shall not be in default under this Lease, the
Lessee shall be entitled to the possession of the Units and to the use thereof
by it or by any affiliated or subsidiary corporation upon its or their lines of
railroad or upon lines of railroad over which the Lessee or such other
corporation has trackage or other operating rights or over which railroad
equipment of the Lessee or any such other corporation is regularly operated
pursuant to contract, and also to permit the use of the Units upon other
railroads in the usual interchange of traffic (if such interchange is customary
at the time ), but only upon and subject to all the terms and conditions of this
Lease and the Equipment Trust Agreement.

Nothing in this Section 11 shall be deemed to restrict the right of the
Lessee (1) to assign or transfer its leasehold interest under this Lease in the
Units or possession of the Units to any corporation incorporated under the
laws of Canada (which shall have duly assumed the obligations of the
Lessee hereunder) into or with which the Lessee shall have become
amalgamated, merged or consolidated or which shall have acquired the
property of the Lessee as an entirety or substantially as an entirety; or (ii) to
sublease any Unit to any subsidiary or affiliated corporations of the Lessee;
provided, however, that the rights of such sublessee are made expressly
subordinate to the rights and remedies of the Trustee under the Equipment
Trust Agreement and the Lessor under this Lease.

The Lessor shall have the right to declare the lease provided for herein
terminated in case of any unauthorized assignment or transfer of the Lease.

Section 12. Return of Units Upon Termination of Term. As soon as
practicable on or after the termination of this Lease ( other than pursuant to
Section 9 hereof) as to any or all of the Units, the Lessee will (unless the
Units shall have suffered a Casualty Occurrence), at its own cost and
expense, at the request of the Lessor, assemble such Units and deliver
possession of such Units to the Lessor upon such storage tracks of the Lessee
as the Lessor may reasonably designate and permit the Lessor to store such
Unit on such tracks for a period not exceeding three months and transport .
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the same, at any time within such three-month period, to any reasonable
place on the lines of railroad operated by the Lessee or to any connecting
carrier for shipment, all as directed by the Lessor upon not less than 30 days’
written notice to the Lessee; the movement and storage of the Units to be at
the expense and risk of the Lessee. During any such storage period the
Lessee will permit the Lessor or any person designated by it, including the
authorized representative or representatives of any prospective purchaser of
any Unit, to inspect the same; provided, however, that the Lessee shall not be
liable, except in the case of negligence of the Lessee or of its employees or
agents, for any injury to, or the death of, any person exercising, either on
behalf of the Lessor or any prospective purchaser, the rights of inspection
granted under this sentence. The assembling, delivery, storage and trans-
porting of the Units as hereinbefore provided are of the essence of this
Lease, and upon application to any court of equity having jurisdiction in the
premises, the Lessor shall be entitled to a decree against the Lessee requiring
specific performance of the covenants of the Lessee so to assemble, deliver,
store and transport the Units. If any Unit shall have suffered a Casualty
Occurrence, the Lessee shall thereupon assume and hold the Lessor harmless
from all liability arising in respect of any responsibility of ownership thereof.
Each Unit returned to Lessor pursuant to this Section (other than a Unit
which has suffered a Casualty Occurrence) shall (i) be in the same
operating order, repair and condition as when originally delivered to the
Lessee, reasonable wear and tear excepted and (ii) meet the standards then
in effect under the interchange rules of the Association of American
Railroads and the United States Federal Railroad Administration if appli-
cable and the Canadian Transport Commission.

Section 13. Opinion of Counsel for the Lessee. On each Closing Date as
defined in each Manufacturing Agreement for Units subject to this Lease,
the Lessee will deliver to the Lessor and the Trustee the written opinion of
counsel for the Lessee, in such number of counterparts as may reasonably be
requested, and addressed to the Lessor and the Trustee, in scope and
substance satisfactory to them and their counsel, to the effect that:

A. the Lessee is a corporation legally incorporated and validly
existing in good standing, under the laws of Canada, with full corporate
power to enter into this lease and the consent and agreement dated as of
the date hereof executed by the Lessee (hereinafter called the Consent)
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to the assignment of this Lease to the Trustee (hereinafier calied the
Assignment);

B. this Lease and the Consent have been duly authorized, executed
and delivered by the Lessee and constitute valid, legal and binding
agreements, enforceable in accordance with their terms;

C. upon deposit of the Equipment Trust Agreement, this Lease and
the Assignment (including the Consent) in the office of the Registrar
General of Canada and, upon publication of notice of such deposit in
the Canada Gazette in accordance with Section 86 of the Railway Act of
Canada, no further act, filing, recording or deposit (or giving of notice)
is required in order fully to protect in Canada or any Province or
Territory thereof the rights of the Lessor under this Lease against any
and all subsequent purchasers or mortgagees from the Lessee and/or
from creditors of the Lessee;

D. no approval is required from any public regulatory body with
respect to the entering into or performance of this Lease or the Consent,
or all such approvals (which shall be specifically described) have been
obtained; and

E. the entering into and performance of this Lease and the Consent
will not result in any breach of, or constitute a default under, any
indenture, mortgage, deed of trust, bank loan or credit agreement or
other agreement or instrument to which the Lessee is a party or by
which it may be bound or contravene any provision of law, statute, rule
or regulation to which the Lessee is subject or any judgment, decree,
franchise, order or permit applicable to the Lessee.

The Lessee also agrees to furnish to the Lessor and the Trustee a copy,
certified by the Secretary or an Assistant Secretary of the Lessee, of
resolutions of the Board of Directors of the Lessee authorizing the Lessee to
enter into this Lease and the Consent.

The Lessor agrees to furnish to the Lessee signed copies, addressed to
the Lessee, of the opinion of counsel referred to in Paragraph 5(b) of the
Purchase Agreement, which opinion shall in addition state that the Lessor is
a banking corporation duly organized, validly existing and in good standing,
under the laws of the State of California with full corporate power to enter
into this Lease, each Manufacturing Agreement, the Equipment Trust
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Agreement and the Assignment, and of the opinion of counsel for the
Manufacturer referred to in Section 3.04 (d) of the Equipment Trust
Agreement.

Section 14. Indemnity in Respect of Tax Marters. This Lease, the
Equipment Trust Agreement and each Manufacturing Agreement have been
entered into on the basis that the Lessor shall be entitled to such deductions,
credits and other benefits as are provided by the Internal Revenue Code of
1954, as amended to the date hereof (hereinafter called the Code) to an
owner of property including, (without limitation) an allowance for the
Depreciation Deduction and the Interest Deduction (both as defined in
Section 9 of this Lease).

With respect to any Unit, if (other than for the reasons set forth below)
the Lessor shall lose or shall not have or shall lose the right to claim, or if
(other than for the reasons set forth below) there shall be disallowed with
respect to the Lessor all or any portion of the Interest Deduction or the
Depreciation Deduction with respect to a Unit in computing taxable income
under one of the accelerated methods of depreciation provided in Section
167(b) of the Code for the period this Lease is in effect, then, after written
notice thereof to the Lessee by the Lessor, the rental rate applicable to such
Unit set forth in Section 2 of this Lease shall be increased by an amount for
such Unit which, in the reasonable opinion of the Lessor, will cause the
Lessor’s net after tax yield in respect of such Unit under this Lease to equal
the net after tax yield that would have been available if the Lessor had been
entitled to utilization of all or such portion of the Interest Deduction or
Depreciation Deduction which was not claimed or was disallowed and the
Lessee shall forthwith pay to the Lessor as additional rental the amount of
any interest or penalty which may be assessed by the United States against
the Lessor attributable to the loss of all or any portion of the Interest
Deduction or Depreciation Deduction, provided, however, that such rental
rate shall not be so increased nor shall the Lessee be obliged to the Lessor
for such interest or penalty if the Lessor shall have lost, or shall not have or
shall have lost the right to claim, or if there shall have been disallowed with
respect to the Lessor all or any portion of the Interest Deduction or
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Depreciation Deduction with respect to such Unit as a direct result of the
occurrence of any of the following events:

(1) a Casualty Occurrence with respect to such Unit, if the Lessee
shall have paid to the Lessor the amounts stipulated under Section 6
hereof:

(ii) a transfer by the Lessor of legal title to such Unit, the
disposition by the Lessor of any interest in such Unit or the reduction by
the Lessor of its interest in the rentals from such Unit under the Lease
(other than as contemplated by the Equipment Trust Agreement)
unless, in each case, an Event of Default shall have occurred and be
continuing;

(iii) the amendment of the Equipment Trust Agreement without
the prior written consent of the Lessee;

(iv) the failure of the Lessor to claim the Depreciation Deduction
or the Interest Deduction in its income tax return for the appropriate
year or the failure of the Lessor to follow proper procedure in claiming
the Depreciation Deduction or the Interest Deduction with respect to
such Unit; or

(v) the failure of the Lessor to have sufficient income to benefit
from the Depreciation Deduction or the Interest Deduction, as appli-
cable. '

The Lessor agrees that if, in the opinion of its or the Lessee’s
independent tax counsel (herein referred to as Counsel), a bona fide claim
to all or a portion of the Depreciation Deduction or the Interest Deduction
on any Unit, exists in respect of which the Lessee is required to pay
increased rental and interest and/or penalty as aforesaid to the Lessor as
above provided, the Lessor shall, upon request and at the expense of the
Lessee, take all such legal or other appropriate action deemed reasonable by
Counsel in order to sustain such claim. The Lessor may take such action
prior to making payment of the amounts claimed pursuant to a notice of
disallowance or make such payment and then sue for a refund. In the latter
event, if the final determination shall be adverse to the Lessor, the Lessee
shall pay to the Lessor interest on the amount of the tax paid attributable to
the Depreciation Deduction and/or the Interest Deduction disallowed, at a
rate per annum equal to the prime rate of the First Western Bank and Trust
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Company in effect on the date of such final determination, from the date of
payment of such tax to the date the Lessee shall reimburse the Lessor for
such tax in accordance with the provisions of this Section 14. The Lessor
shall not be obligated to take any such legal or other appropriate action
unless the Lessee shall first have agreed in writing to indemnify the Lessor
for all liabilities and expenses which may be entailed therein and shall have
furnished the Lessor with such reasonable security therefor as may be
requested.

Notwithstanding any provision herein to the contrary, if any Canadian
governmental authority, dominion or provincial, shall withhold or cause to
be withheld from any rental payment made under Section 2 of this Lease or
any additional rental payment or other payment made under this Section 14
or Section 18 hereof any amounts in respect of taxes (hereinafter called
“withholding taxes™), the following provisions will apply:

A. The Lessee will, on the date when such payment is made, pay
to the Lessor as additional rental a sum sufficient to cause the Lessor to
receive an amount equivalent to the amount the Lessor would have
received had no withholding taxes been withheld.

B. The Lessee will pay such withholding taxes and will forthwith
furnish to the Lessor all tax receipts obtainable by the Lessee in
connection therewith and all information and documents necessary or
appropriate to enable the Lessor to substantiate a claim for credit or
deduction for U. S. federal or any other income tax purposes with
respect thereto. »

C. Upon receipt by the Lessor of (i) such tax receipts and other
information and documents and (ii) the benefit of any reduction in the
federal or any other income tax liability as determined by the Lessor in
its sole discretion, resulting from the crediting or deducting of such
withholding taxes in the computation of such tax, the Lessor will
forthwith reimburse the Lessee an amount so that the Lessor shall be in
the same position it would have been if such withholding taxes had not
been imposed. It is agreed that such determination may be revised and
the Lessee will make an appropriate adjustment with the Lessor after
any disallowance of such credit or deduction upon audit by the U. S.
Internal Revenue Service. The obligation of the Lessee under this
Subparagraph C will survive the termination of this Lease.
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The Lessee’s agreement to pay any sums which may become payable
pursuant to this Section 14 shall survive the expiration or other termination
of this Lease.

The Lessee represents and warrants that at the time the Lessor becomes
the owner of the Units, such Units will not have been used by any person so
as to preclude “the original use of such property” within the meaning of
Section 167(c) (2) of the Code from commencing with the Lessor.

Section 15. Recording; Expenses. Prior to the delivery and acceptance
of any Unit, the Lessor will, at its own expense, cause the Equipment Trust
Agreement, Lease and the Assignment (including the Consent) to be filed
and recorded with the Interstate Commerce Commission in accordance with
Section 20c of the Interstate Commerce Act and deposited with the Registrar
General of Canada (notice of such deposit to be forthwith thereafter given
in the Canada Gazette) pursuant to Section 86 of the Railway Act of
Canada. The Lessor will, at its own expense, from time to time, do and
perform any other act and will execute, acknowledge, deliver, file, register,
record and deposit (and will refile, reregister, rerecord or redeposit when-
ever required) any and all further instruments required by law and
reasonably requested by the Trustee, for'the purpose of proper protection, to
the satisfaction of the Trustee, of the Lessor’s and the Trustee’s respective
interests in the Units, or for the purpose of carrying out the intention of this
Lease, the Assignment, the Consent and the Equipment Trust Agreement.
The Lessor will promptly furnish to the Trustee evidence of all such filing,
registering, recording, depositing, refiling, reregistering, rerecording and/or
redepositing and an opinion or opinions of counsel with respect thereto
satisfactory to the Lessor and the Trustee.

The Lessor will pay the reasonable costs and expenses involved in the
preparation and printing of this Lease and the fees and disbursements of any
counsel which it may retain, unless such costs, expenses, fees and dis-
bursements are paid by some other person. The Lessee will bear the fees
and disbursements of any counsel which it may retain.

Section 16. Interest on Overdue Rentals. Anything to the contrary
herein contained notwithstanding, any nonpayment of rentals and other
obligations due hereunder shall result in the obligation on the part of the
Lessee promptly to pay also an amount equal to 9%% per annum com-
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pounded semiannually of the overdue rentals for the period of time during
which they are overdue.

Section 17. Termination. In the event that all of the Units shall have
been excluded from this Lease as provided in Section 1 hereof, this Lease
shall terminate and, except as otherwise expressly provided in the Lease, the
rights and obligations hereunder of the parties hereto shall cease and
determine as if the Lease had never been made.

Section 18. Additional Payments by Lessee. In addition to the rentals
specified in Section 2 hereof:

(a) The Lessee agrees to pay to the Lessor on the Business Day (as
defined in the Equipment Trust Agreement) next preceding the Cut-Off
Date (as defined in the Equipment Trust Agreement), an amount equal
to the rental payment payable by the Lessor to the Trustee on the Cut-
Off Date under Section 4.04(3) (a) and (c) of the Equipment Trust
Agreement [if under (c) the Lessor has not received such rental
payment from the Lessee on the date when such payment is due and
payable] in respect of interest payable on the Long Term Trust

Certificates (as defined in the Equipment Trust Agreement) issued
under the Equipment Trust Agreement.

(b) The Lessee agrees to pay to the Lessor on the Business Day
next preceding March 1, 1974, interest at the rate of 8%4% per annum on
that portion of the proceeds of the Long Term Trust Certificates as are
applied under Section 3.02 of the Equipment Trust Agreement from the
respective Closing Dates under the Purchase Agreement ( as defined in
the Equipment Trust Agreement) until the respective dates such pro-
ceeds are applied under Section 3.02 of the Equipment Trust- Agree-
ment. ’

(c) The Lessee agrees to pay to the Lessor promptly amounts equal
to any rental payments which may become payable by the Lessor to the
Trustee on or before the Cut-Off Date, under Section 4.04 (1) of the
Equipment Trust Agreement in respect of (i) any expenses incurred in
connection with any purchase, sale or redemption by the Trustee of
Investments (as defined in the Equipment Trust Agreement), and (ii)
any loss of principal (including interest accrued thereon at the time of
purchase) incurred in connection therewith.



25

(d) The Lessee agrees to pay to the Lessor on the Business Day
next preceding the dates of issuance of Long Term Trust Certificates
pursuant to Section 2.01 of the Equipment Trust Agreement, an amount
equal to the rental payment payable by the Lessor to the Trustee on or
before such Closing Dates, under Section 4.04(3) (b) and (c¢) of the
Equipment Trust Agreement [to the extent under (c) that the Lessee is
responsible for such delay] in respect of interest payable on such
Closing Dates on the Interim Trust Certificates (as defined in the
Equipment Trust Agreement) issued under the Equipment Trust Agree-
ment.

(e) It is understood and agreed that the Trustee is obligated under
the last paragraph of Section 8.04 of the Equipment Trust Agreement to
pay to the Lessee on or before the Investment Payment Date (as
defined in the Equipment Trust Agreement) any interest in excess of
accrued interest paid from Deposited Cash (held under the Equipment
Trust Agreement at the time of purchase) or other profit which may be
realized from any sale or redemption of Investments. )

Section 19. Purchase and Renewal Options. Provided that this Lease
has not been earlier terminated and the Lessee is not in default hereunder,
the Lessee may by written notice delivered to the Lessor not less than six
months prior to the end of the term of this Lease or any extended term
hereof, as the case may be, elect (a) to purchase some or all, the Units
covered by this Lease at the end of such term or such extended term of this
Lease for a purchase price equal to the “Fair Market Value” of such Units as
of the end of such term or such extended term and/or (b) to extend the term
of this Lease in respect of all, but not fewer than all, of such Units then
covered by this Lease not purchased pursuant to clause (a), for one
additional five-year period commencing on the scheduled expiration of the
original term of this Lease, and (c) to extend the extended term of this
Lease in respect of all but not fewer than all of such Units then covered by
this Lease not purchased pursuant to clause (a) for one additional five-year
period commencing on the scheduled expiration of such extended term,
provided that no such extended term shall extend beyond ten years from the
date of expiration of the original term of this Lease, at a rental equal to the
“Fair Rental Value” of such Units, payable in arrears in 10 semi-annual
payments for each five-year period; such semi-annual payments to be made
on March 1 and September 1 of each year of the applicable extended term.
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Fair Market Value shall be determined on the basis of, and shall be
equal in amount to, the value which would obtain in an arm’s-length
transaction between an informed and willing buyer-user (other than (i) a
lessee currently in possession or (ii) a used equipment dealer) and an
informed and willing seller under no compulsion to sell and, in such
determination, costs of removal from the location of current use shall not be
a deduction from such value.

Fair Rental Value shall be determined on the basis of, and shall be
equal in amount to, the value which would obtain in an arm’-length
transaction between an informed and willing lessee-user (other than a
lessee-user currently in possession) and an informed and willing lessor under
no compulsion to lease and, in such determination, costs of removal from the
location of current use shall not be a deduction from such value.

If on or before four months prior to the expiration of the term of this
Lease, the Lessor and the Lessee are unable to agree upon a determination
of the Fair Market Value or the Fair Rental Value of the relevant Units,
such value shall be determined in accordance with the foregoing definition
by a qualified independent Appraiser. The term Appraiser shall mean such
independent .appraiser as the Lessor and the Lessee may mutually agree
upon, or failing such agreement, a panel of three independent appraisers,
one of whom shall be selected by the Lessor, the second by the Lessee and
the third designated by the first two so selected. The Appraiser shall be
instructed to make such determination within a period of 30 days following
appointment, and shall promptly communicate such determination in writ-
ing to the Lessor and the Lessee. The determination so made shall be
conclusively binding upon both Lessor and Lessee. The expenses and fee of
the Appraiser shall be borne equally by the Lessor and the Lessee. Upon
payment of the purchase price, the Lessor shall upon request of the Lessee
execute and deliver to the Lessee, or to the Lessee’s assignee or nominee, a
bill of sale (without warranties) for such Unit such as will transfer to the
Lessee such title to such Unit as the Lessor and the Trustee derived from the
Manufacturer free and clear of all liens, security interests and other
encumbrances arising through the Lessor or the Trustee.

Section 20. Mileage Allowance,; Subrogation; Further Assurance. Pro-
vided the Lessee is not in default hereunder, the Lessee shall be entitled to
(1) all mileage allowances and other moneys payable by reason of the use of
the Units, and any such mileage allowances or other moneys received by the
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Lessor shall be forthwith remitted to the Lessee, and (ii) the proceeds of any
claim or right of the Lessor or the Lessee against third persons for injury,
damage or loss with respect to any Unit or the use or operation thereof,
including settlements pursuant to the rules of the Association of American
Railroads, and the Lessee shall be subrogated to the extent of the Lessee’s
interest to all the Lessor’s rights of recovery therefor against any other
person, firm or corporation. The Lessor hereby authorizes the Lessee to
make settlement of, receive payment and receipt for any and all such claims
on behalf of the Lessor, and the Lessor agrees to execute and deliver from
time to time such instruments and do such other acts and things as may be
necessary or appropriate more fully to evidence the Lessee’s authority
and/or to vest in the Lessee such proceeds to the extent of the Lessee’s
interest therein or to effect such subrogation; and in the event of any loss,
damage or destruction in respect of which the Lessee is entitled to proceeds
or subrogation as aforesaid, the Lessor shall refrain from doing any act or
executing any instrument which would prejudice the right of the Lessee to
such proceeds or to such subrogation.

The Lessee covenants and agrees from time to time at its expense to do
all acts and execute all such instruments of further assurance as it shall be
reasonably requested by the Lessor to do or execute for the purpose of fully
carrying out and effectuating this Lease and the intent hereof.

Section 21. Execution. Although this Lease is dated as of September 1,
1973 for convenience, the actual date or dates of execution hereof by the
parties hereto is or are, respectively, the date or dates stated in the
acknowledgments hereto annexed. '

Section 22. Law Governing. The terms of this Lease and all rights and
obligations hereunder shall be governed by the laws of the State of
California; provided, however, that the parties shall be entitled to all rights
conferred by Section 20c of the Interstate Commerce Act of the United
States, the applicable recording laws of Canada and of the Provinces or
Territories thereof and such additional rights arising out of the filing,
recording or depositing hereof and of any assignment hereof or out of the
marking on the Units as shall be conferred by the laws of the several
jurisdictions in which this Agreement or any assignment hereof shall be
filed, recorded or deposited or in which any Unit may be located.

Section 23. Notices. Any notice required or permitted to be given by
either party hereto to the other shall be deemed to have been given when
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deposited in the United States or Canadian registered mails, first-class
postage prepaid, addressed as follows:

If to the Lessor, 235 Montgomery Street, San Francisco, California
94104 with a copy to Halsey, Stuart & Co., Inc., 123 South La Salle
Street, Chicago, Illinois 60690;

If to the Lessee, P.O. Box 8100, Montreal 101, Quebec, Canada,.
attention of the Treasurer;

or addressed to either party at such other address as such party shall
hereafter furnish to the other party in writing.

Section 24. Definitions. Whenever the term “Lessor” is used in this
Lease it shall include the Beneficiary (or, if more than one, the Benefi-
ciaries) and any assignee and, where the context so requires (including but
not limited to certain of the provisions of Section 9 and all of the provisions
of Section 14 hereof), shall refer only to the Beneficiary (or Beneficiaries) or
such assignee. If and so long as this Lease is assigned to the Trustee (or any
successor thereto) for collateral purposes, wherever the term “Lessor” is
used in this Lease it shall also apply and refer to the Trustee and any
successors thereto (with the exception of certain tax provisions of Section 9
and Section 14 hereof) unless the context shall otherwise require and except
that the Trustee shall not be subject to any liabilities or obligations under
this Lease; and the fact that the Trustee is specifically named in certain
provisions shall not be construed to mean that the Trustee (and any
successors thereto) is not entitled to the benefits of other provisions where
only the Lessor is named or where only the Trustee, as the case may be, is
named. '

Section 25. Severability. Any provision of this Lease which is prohibited
or unenforceable in any jurisdiction shall, as to such jurisdiction, be
ineffective to the extent of such prohibition or unenforceability without
invalidating the remaining provisions hereof, and any such prohibition or
unenforceability in any jurisdiction shall not invalidate or render unen-
forceable such provision in any other jurisdiction.

This Lease exclusively and completely states the rights of the Lessor
and the Lessee with respect to the Units and supersedes all other agree-
ments, oral or written, with respect to the Units. No variation or
modification of this Lease and no waiver of any of its provisions or
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conditions shall be valid unless in writing and signed by duly authorized
officers of the Lessor and the Lessee.

Section 26. No Recourse. No recourse shall be had in respect of any
obligation due under this Lease, or referred to herein, against any in-
corporator, stockholder, director or officer, as such, past, present or future, of
the Lessor or the Lessee, or against any principal or principals ( disclosed or
undisclosed ), as such of the Lessor or assignee or assignees or transferee or
transferees, as such, of the Lessor if the Lessor is acting in an agency or
nominee capacity, or against any Beneficiary, as such, in respect of which the
Lessor may be acting as trustee, whether by virtue of any constitutional
provision, statute or rule of law or by enforcement of any assessment or
penalty or otherwise, all such liability, whether at common law, in equity, by
any constitutional provision, statute or otherwise, of incorporators, stock-
holders, directors, officers, assignees, transferees, principals or Beneficiaries
as such, being forever released as a condition of and as consideration for the
execution of this Lease.

Section 27. Counterpart Execution. This Lease may be executed in
several counterparts, but the counterpart delivered to the Trustee shall be
deemed to be the original counterpart.
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IN WITNESS WHEREOF, the Lessor and the Lessee, each pursuant to due
corporate authority, have caused this instrument to be signed in their
respective corporate names by duly authorized officers and their respective
corporate seals to be hereunto affixed and duly attested, all as of the date
first above written.

FIRST WESTERN BANK AND TRUST
CompaNY, Owner-Trustee

[ CORPORATE SEAL] %
oy Deresdas oA Bz

Authorized Officer

Attest:
1{64@ el Tte
M « Secretary
CANADIAN NATIONAL RAILWAY
CoMPANY,
DYttt e

Vice President
[ CORPORATE SEAL]

Attest:

..............................................................

Secretary
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STATE OF CALIFORNIA s
CouNTY OF SAN FRANCISCO

On this o/é !’7_6 day of Octobe

r, 1973, before personally appeared
and Wj M

to me
erfonally’known, each of whom, being by me duly sworn, says that each is
an Authorized Officer of FIRST WESTERN BANK AND TrRUST COMPANY, that
one of the seals affixed to the foregoing instrument is the corporate seal of
the said banking corporation, that said instrument was signed and sealed on
behalf of said banking corporation by authority of its Board of Directors,

and each acknowledged that the execution of the foregoing instrument was
the free act and deed of said banking corporation.

My commission expires,,um! l!umlgz /7jé
LS

Dt X2 AL

OFFICIA
!
Notary Public

z
m

(i
\\\\\“\\\\\\“\\\

it

[ EomartA"SEAL )

PROVINCE OF QUEBEC
s$
C1TY OF MONTREAL

On this day of October, 1973, before me personally appeared

, to me personally known, who, being by me
duly sworn, says that he is a Vice President of CANADIAN NATIONAL

RAiLwAY COMPANY, that one of the seals affixed to the foregoing instrument
is the corporate seal of the said corporation, that said instrument was signed
and sealed on behalf of said corporation by authority of its Board of

Directors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation.

Commissioner for Qaths
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SCHEDULE I—Lease No. 3*

Identifying Numbers

Quantity 'I_‘y_vp_e (both inclusive)
50 Model GP-38-2 2000 4-axle, 4-motor Diesel

Electric Locomotives CN 5561-5610

100 70-ton 50’6” Steel Sheathed wood lined box-
cars, 12’ doors with Evans load dividers,

AAR Class XL CN 410000-410099
400 70-ton 50’6” Steel Sheathed wood lined box-
~ cars, 12’ doors, AAR Class XM CN 411000-411399

300 70-ton 52'8” Steel Sheathed wood lined box-
cars, 18’ combination doors, AAR Class

XM CN 557440-557739
200 100-ton Gondola Cars with fixed sides and .

fixed ends, AAR Class GB..........cccccocceieens CN 137350-137549
245 100-ton Steel Container Flat Cars, AAR Class

FC e et CN 639200-639444

* The Units of Equipment set forth herein include Units which will be covered:
by this Lease and one or more of the Other Leases (as defined in the Equipment
Trust Agreement). Upon delivery of all of the Units, an appropriate supplement
will be entered into setting forth the specific Units and identifying numbers to be
covered by this Lease. '
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SCHEDULE II—Lease No. 3

Percentage of
Cost* of Units

Daily Lease Rate .........ccoovvvioveeiiieeieceeeeeeeceeeeee et eeneeeneeneans .02291667%

Basic Lease Rate......c.cooveiioivciiienireerieetcect ettt enns 5.24139%

* As defined in the Equipment Trust Agreement.
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SCHEDULE IIT—Lease No. 3

CASUALTY VALUES

Percentage
Payment Date of Cost*
INEETIM 1.ttt ettt et et s st s 113.2615%
| OO RSO U USRI 114.3152
ettt ettt et et e e b e s e n e e sat e st e eaeeeneeeneenteeraeeree e 115.3392
3 ettt ettt et s et et e et e et n e areeereeereerenereereenne 114.4562
G et e ettt et e et e e st bt e et e e abe e sbeaantessteeenaeeenneeeas 110.1196
6 et ee et e e et e e ar e e r e e e b e bee s raeeats e e bessseessseeanneeareeenns 105.9352
T et er et e e e et e et e b b e be et b et be e bbesbeeabseaeeenteenreentesaeeantesnes 104.2697
8 ettt ere e e rseneeneeneeaes 101.0125
D ettt sttt b e eaee e e b e e e e eare s teentssatesateans 98.9974
L0 ettt na e sbe e e eaae e entesatanae e seenneenbens 95.3707
1) OO TRV UR SRRSO 93.0176
L et et et r e r et e ae e teeebe e raesa s e et ant e beenbeentean 89.0310
K U RO 86.3527
O USROS SRR 82.0171
e OO U UUR USRS RSUUUTUNE 79.0278
USROS 74.3635
| O SO ST U SRUR 71.0794
L8 ettt ettt ettt et en e ear e eare et e ennasrrens 66.1190
D ettt e e e st e a e e st eebe e e sara e ane s e beenanees 62.5504
20 et et serbe s e ar et s et e e teentsaneeeneseareenrn 57.8574
2 e e s eae s e e et e ne e e nr e neesersennnes 54.4629
2 ettt a et e e e e e te e et e et e e bae et e e ne e e bt e enrbeeartenaneenne 50.5663
2 e e e e et e st s e st e e e be e e bee s te e s teeeareeereeeannennns 46.5198
24 et et e st e e e e e e s ae e sae e e reeeeraeenntennes 42.4033
25 ettt se s eee e 38.1298
26 e e e e sae e et e s e e e st e e e ste e tn s s nes e e seeenaeeanees 33.8025
2T ettt e e e e e et e e e neear e ne e e et e seteeeaeeenreeenneesrsennes 29.3108
28 e et e e e et e tere s e s et e e bt e e ba et e aneeent e e e s e ene s 24.7824
20 et e e e be et r bt e s e e s e bs e bt ararsanreeneenreneen 20.0822
B0 ettt e e e e e r e e a et a e et e nrn e be s e e et e e reeaseeeenns 15.0000

and thereafter the lesser of 15% or the Fair Market Value (as
defined in Section 19 of the Lease) thereof immediately pre-
ceding the Casualty OCCUITENCE ......cc.evverciriiereeeicriieeeteereeeearnns

* As defined in the Equipment Trust Agreement.



